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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CRIMINAL APPELLATE JURISDICTION

CRIMINAL  BAIL APPLICATION NO.3355 OF 2019

Hitesh Ramesh Parate @ Rajkamal …  Applicant
Versus

The State of Maharashtra …  Respondent

…..
Ms. Anjali Patil, Advocate for the Applicant. 
Ms. A. A. Takalkar, APP for the Respondent – State. 
Mr. Jahangir Mulani, A.P.I. D.N. Nagar, Police Station, Present. 

..…

CORAM :  PRAKASH D. NAIK, J.

DATE :  21st DECEMBER, 2020.
PER COURT  :     

1. This  is  an  application  for  bail  in  C.R.  No.89  of  2019

registered with Kasturaba Marg Police Station, Mumbai for offences

punishable under Sections 376(D), 377 & 120-B  r/w Section 34 of

Indian Penal Code (for short “IPC”) and Section 66(E) of Information

Technology  Act,  2000.  The  applicant  was  arrested  on  18th June,

2019.

2. The  First  Information  Report  (For  short  “FIR”)   was

lodged on 23rd February, 2019. It is alleged that the complainant was

married with accused No.1 Vishal Hiremath on 3rd December, 2009.

The complainant’s husband is working in Merchant Navy. Since 6th

September, 2015, the complainant and her husband were separately

residing at Borivali. It is further alleged that, when her husband had

returned  from  ship,  one  couple  visited  their  house.  All  of  them
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consumed liquor. The friend of her husband sexually assaulted her.

On the next day the complainant’s husband informed her that he had

recorded  the  video  of  the  act  and  he  had  called  that  person  for

having  sex  with  the  complainant.  Similar  incident  had  occurred

thereafter. Her husband called one person at home. He was told to

have  physical  relationship  with  complainant.  The  accused  No.1

threatened the complainant that objectionable video would be made

viral. She acted as per his wishes. Her husband sexually abused her

and committed unnatural sex. On 14th August, 2016 one couple was

called at home by accused No.1. She was forced to do similar act.

On 7th October, 2018 one person was called for massage. The said

person was told to massage the complainant. She refused. Since the

accused  had  threatened  her  she  succumbed  to  the  demand.  Her

husband had opened false Facebook and Whats app account. He also

threatened her that no action could be taken against him due to her

demeanour  in  the  video.  The  accused  No.1  had  uploaded

objectionable photo and then deleted them. During investigation the

applicant and other accused were arrested. 

3. Learned advocate for the applicant submitted that, there

is inordinate delay in lodging the FIR. There is no explanation for the

delay. The identification parade was conducted. While identifying the

applicant, vague role is attributed to him. The offence under Section
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376 cannot be applied to the applicant.

4. Learned APP submitted  that  the  victim was  forced  to

indulge into sexual relationship by her husband with other persons.

She was threatened. The accused had recorded video recording. The

applicant has been identified. Role has been attributed to him.

5. On  perusal  of  the  papers,  it  is  apparent  that,  the

marriage between the complainant and accused No.1 was performed

in 2009.  In 2015 they started residing separately at  Borivali.  The

date of first and second incident has not been mentioned in the FIR.

The alleged incidents  occurred in  2015 and thereafter  in  2016 &

2018.  The  FIR  was  lodged  on  23rd February,  2019.  Although  the

applicant has been identified, it is not clear as to in which incident he

is involved. The complaint was lodged belatedly. The statement of

one  witness  Dhaval  Narendra  Kothari  mentions  that  the  accused

No.1  had  made  video  call  to  him.  His  wife  was  also  with  him.

Accused No.1 told him that he can see the video of accused No.1 and

his wife having sexual relationship. The witness refused to watch the

video. The accused No.1 and his wife were smiling. Prima facie it

appears  that,  Section 376 may not be attracted against  applicant.

Since the trial is pending, giving such finding is not warranted.  The

applicant  is  in  custody  for  a  period  of  about  one  and  half  year.
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Hence, case for grant of bail is made out.   

ORDER

        i) Bail Application No.3355 of 2019 is allowed.

ii) The applicant is directed to be released on bail in

connection with C.R. No. 201 of 2018 registered with C.R.

No.89  of  2019  registered  with  Kasturaba  Marg  Police

Station, Mumbai on executing P.R. bond in the sum of Rs.

25,000/- with one or more sureties in the like amount.

iii) The applicant shall report concerned police station

once  in  month  on  every  first  Saturday  of  the  month

between 11.00 a.m. to 1.00 p.m. till further order.

iv) The applicant shall not approach the victim or her

relatives and shall not indulged in tampering evidence in

any manner.

v) The  applicant  is  permitted  to  furnish  cash  bail

security  in  the  sum of  Rs.25,000/-  for  a  period  of  Four

weeks in lieu of surety. 

vi) Application stands disposed of accordingly.

6. This  order  will  be  digitally  signed  by  the  Private

Secretary/Personal Assistant of this Court. All concerned will act on

production by fax or email of a digitally signed copy of this order.

(PRAKASH D. NAIK, J.)
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